A majority of  the Board finds that  the dispute between
Mr.   Bradley and his  superior did not involve  safety
matters and at no  time did  the matter of the individual
safety of the miner arise.     In the opinion of a majority
of  the Board, Mn.   Bradley was terminated for insubordi-
nation.     The  complaint of Frederick G.   Bradley  is,   there-
fore,   dismissed.

Pursuant  to state law,  Bradley filed an appeal of  the Board's decision
in the Circuit Court of Kanawha County,  West Virginia,   on January 15,
1981.    The record does not reflect that a judicial  decision has yet
issued.

While  the state action was pending before the  State Board,  Bradley
filed a complaint  of unlawful discrimination with th& Commission on
September 23,  1980.   3/    Shortly after issuance of  the State Board
decision,  Belva filed with the Commission a "Motion  to Dismiss  or in the
Alternative   ...   to Defer Proceedings."    Belva contended  that   the State
Board decision precluded  litigation of Bradley1s  federal claim pursuant
to  section 105(c)  of  the Mine Act under  the "doctrine of res judicata
and collateral estoppel."    Belva also argued that "principles  of comity"
required dismissal of the federal proceeding.     In the alternative,   Belva
sought deferral of  the federal proceedings until Bradley had  exhausted
state appeal procedures.     In an unpublished order dated January 12,   1981
("Unpub.  Order"),   the Commission's administrative law judge denied
Belva's motion.     The administrative law judge held the hearing January  28,
1981,  and issued a decision on February 11,   1981,   concluding that
Bradley had  suffered unlawful discrimination and ordering Belva to
reinstate him with back pay,     3 FMSHRC 433   (1981) ,     In a supplemental
decision on April 10,   1981,   the judge refined his initial analysis to
reflect   the Commission's discrimination  tests in Pasula v.  Consolidated
Coal Co.,   2 FMSHRC  2786   (1980),   rev'd on evidentiary grounds,   663 F.2d
1211  (3d Cir.   1981),   and  in Robinette v.   United  Castle  Coal  Co.,   3
FMSHRC 803  (1981),     and awarded Bradley back pay.     3 FMSHRC 921   (1981).

footnote 2j cont'd.

miner shall be automatically reinstated until the final deter-
mination. If such proceedings are not completed within forty-five
days of the date of discharge due to delay caused by the board,
then the board may, at its option, reinstate the miner until the
final determination.  If such proceedings are not completed within
forty-five days of the date of discharge due to delay caused by the
miner the board shall not reinstate the miner until the final
determination,

(c) Whenever an order is issued under this section, at the request
of the applicant, a sum equal to the aggregate amount of all costs
and expenses including the attorney's fees as determined by the
board to have been reasonably incurred by the applicant for, or in
connection with, the institution and prosecution of such proceedings,
shall be assessed against the person committing such violation.

3_/  Bradley brought his discrimination complaint pursuant to section
105(c)(3) of the Mine Act because the Secretary had determined after
investigation that a violation of section 105(c) had not occurred,
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